
HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 
23rd June‟2016 

 
TITLE APPEAL NO. 30/2012 

 

(L) Madhab Chandra Kalita 

    Represented by his Legal Heirs - 

1. Smt. Ila Kalita 

     Wife of Late Madhab Kalita 

2. Smt. Pallabi Kalita 

 Daughter of Late Madhab Kalita 

3. Smt. Jahnabi Kalita 

 Daughter of Late Madhab Kalita 

4. Smt. Dhrubajyoti Kalita 

 Son of Late Madhab Kalita 

5. Smt. Amarjyoti Kalita 

Son of Late Madhab Kalita 

All residents of Vill. Kalibari, B.C. Road 

Tezpur, Mouza- Mahabhairab 

PO & PS – Tezpur 

Dist- Sonitpur, Assam 

       --- Appellants/ Defendant  

-Vs- 

Sri Uddhab Chandra Kalita 

Son of late Keshab Chandra Kalita 

Resident of Vill. Kalibari Tezpur 
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Mouza– Mahabhairab 

PO & PS - Tezpur 

District – Sonitpur, Assam 

Presently residing at Indira Nagar,  

Tezpur Town, Mouza– Mahabhairab 

PO & PS - Tezpur 

District – Sonitpur, Assam 

--- Respondent/ Plaintiff 

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and decree 

dated 01-09-2012 passed by the learned Munsiff No.1, Tezpur in Title Suit No.2 of 

2005, decreeing the suit of the Respondent/Plaintiff, came for final hearing on 02-

05-2016. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 
JUDGMENT 

 

1) This appeal has been preferred against the Judgment and Decree dated 01-

09-2012 passed by the learned Munsiff No.1 Tezpur, in Title Suit No.2 of 2005, 

whereby the suit was decreed in favour of the Respondent/Plaintiff.  

 

Case of the Plaintiff/Respondent in the Original Suit: 

2) The respondent as plaintiff instituted the Title Suit against the 

appellants/defendants for declaration of right, title of the plaintiff over the suit land 

and house and premises standing thereon with consequential relief of recovery of 

possession thereof by evicting the defendant therefrom with his men and materials 

and for permanent injunction. The plaintiff/respondent claimed that he purchased 

the suit land in the year 1998 vide Registered Sale Deed No.710 of 1998 dated 05-
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05-1998 from the original owners/pattadars Umesh Chandra Barthakur, Sri Madan 

Chandra Sarma, Sri Ajit Kumar Barthakur, Sri Pawan Barthakur and Sri Tapan 

Barthakur and since then he was in peaceful and uninterrupted possession of the 

suit land till his illegal dispossessed by the defendants/appellants on 14-11-2000. 

Late Keshab Chandra Kalita was the father of the parties was the permissive 

possessor of the western portion of the suit land measuring about 8 Lessas of land 

by constructing an Assam type house. During the lifetime of their father all the 

siblings except defendant Madhab Kalita and Ratna Kalita left the house and started 

living in rented accommodation. In the year 1989 they also left the house and the 

plaintiff was left as sole occupier. Thus, the respondent/plaintiff purchased the suit 

land from the true owners in the year 1998. On 13-11-2000 the defendant Madhab 

Ch. Kalita, brother Ratna Kalita & brother-in-law Rabin Saikia lodged a false FIR 

against the plaintiff/respondent, thus, plaintiff left for Gauhati to obtain Anticipatory 

bail from High Court. Taking advantage of his absence the defendant Madhab Ch. 

Kalita, brother Ratna Kalita & brother-in-law Rabin Saikia illegally occupied the 2 

challi-house and the suit-land on 14-11-2000. Hence, the present suit was filed 

praying for a decree for declaration of his right, title and interest over the suit land 

and consequent relief for recovery of khas possession of the suit land and also a 

decree of permanent injunction against the defendant in respect of the suit land.  

 

Case of the Plaintiff/Respondent in the Original Suit: 

3) The (L) Madhab Chandra Kalita contested the suit by filing written statement 

& also filed a Counter Claim against the plaintiff on the ground of adverse 

possession. It was claimed that the suit is not maintainable as it is bad for non-

joinder of necessary parties. According to defendant the respondent/plaintiff never 

possessed the suit land as owner but was residing in the suit land till 1996 as one 

of the son of late Keshab Chandra Kalita along with the defendant (L) Madhab 
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Chandra Kalita and other siblings. Subsequently he left the suit land at his own will. 

In the counter-claimed it was admitted that (L) Keshab Chandra Kalita was the 

father of the parties and resided in the suit-land with his family after construction of 

house with holding no.2926. After his death the eldest daughter (L) Pulama Kalita 

took upon herself the burden of looking after and maintaining the house-hold and 

entered in an Agreement for Sale of the suit-land with one of the pattadars Umesh 

Chandra Barthakur and he took an advance consideration, however, avoided 

execution of the sale deed in favour of (L) Pulama Kalita. In the meantime, (L) 

Pulama Kalita obtained a Ration Card in the year 1993 showing the name of all the 

siblings as residing in the suit-land. It was further claimed that the appellants 

acquired the right, title and interest over the suit land on the basis of their adverse 

possession since May‟1986 and the title ripened in April‟1998 on completion of their 

possession for more than twelve years. The appellants also acquired the right, title 

and interest over the suit land on the basis part performance of contract by the 

eldest sister (L) Pulama Kalita. The defendants/appellants through their counter-

claim prayed for a decree of declaration to the effect that the registered Sale Deed 

No.710 of 1998 in null, void and inoperative in law as the same was executed after 

the ripening of the defendant‟s title over the suit land and as such, the executants 

by then had lost title over the suit land. The appellants also claimed their title over 

the suit land also on basis of an  agreement of sale executed by Umesh Chandra 

Barthakur in favour of the eldest sister of the defendants, who had been living on 

the suit land as a „would-be-purchaser‟ since May‟1986. Thus, claiming the land on 

the basis of doctrine of part performance. Hence, prayed that the suit be dismissed 

with cost and even compensatory cost u/s 35 A of CPC be awarded and to decree 

his counter-claim declaring this right, title and interest to occupy the suit land and 

to declare that the sale deed and mutation in respect of the suit land as null, void 
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and inoperative in law.  

 

4) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

Issues in the suit:  

(i) Whether the suit is maintainable in its present form? 

(ii) Whether the suit is bad for non-joinder of necessary parties? 

(iii)Whether the plaintiff has right, title and interest over the suit land and 

house? 

(iv)  Whether the plaintiff is entitled to a decree, as prayed for? 

 

Issues in the Counter Claim: 

(v)  Whether there is any cause of action for the Counter-claim? 

(vi)  Whether the counter Claim is maintainable under law? 

(vii) Whether the defendants have right, title and interest over the suit land? 

(viii) Whether the Registered Sale Deed No.710 of 1998 dated 05-05-1998 is a 

null and void sale Deed and the mutation of the plaintiff over the suit land is 

null, void and liable to be cancelled?  

(ix) Whether the defendant is entitled to a decree as prayed in the Counter 

claim?   

 

5) The plaintiff/appellant examined himself as PW-1, one of the original 

pattardars/owners Madan Chandra Sarma as PW-2, PW-3 Umesh Barthakur & PW-4 

Juri Koiri. He exhibited 7 (seven) documents, same being, Ext.1 is the Registered 

Sale Deed No.710 of 1998, Ext.2 is the certified copy of ejahar, Ext.3 is the certified 

copy of FIR, Ext.4 is the permission of TDA for construction of House, Ext.5 is the 

copy of Jamabandi, Ext.6 is the land holding certificate and Ext.7 is the Revenue 
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Receipt. On the other hand, the appellants examined Smt. Ila Kalita, wife of 

defendant (L) Madhab Chandra Kalita, who is also legal heir of defendant,  as DW-

1, DW-2 Smt. Amba Kalita (Saikia) and DW-3 Sri Ratna Kalita. 5 (five) documents 

were exhibited, same being. Ext.A copy of the judgment passed in Sessions Case 

No.116/2004, Ext.B is the record of the Partition case, Ext.C is the Ration Card, 

Ext.D is the eviction Notice dated 11-09-1979, Ext.E Registered Agreement for sale. 

 

Grounds for Appeal: 

6) After hearing both the sides and going through the materials available on the 

record, the ld. Munsiff decreed the suit in favour respondent/plaintiff. Being 

aggrieved with the judgment and decree passed by the trial court the 

Appellants/defendants preferred this appeal. Other than the general allegation that 

the decree and judgment is contrary to the law and facts and that the ld. Lower 

court erred in law in not considering pure and simple question of law objecting to 

the grant of decree of eviction. It was further prayed that even assuming the 

legality of sale in favour of the plaintiff/respondent, the face of established defences 

of law against the decree of eviction as contained in Section 5 of Assam Non-

Agricultural Tenancy Act, 1955 and Section 60 of Easement Act in view of the 

permanent structures over the suit land occupied by the appellants/defendants, no 

decree of eviction against the appellants/defendants and no further decree of 

permanent restraint as claimed could be passed in favour of the plaintiff/ 

respondent. Thus, the impugned decree of eviction and permanent injunction 

against the appellants/ defendants cannot be sustained in the eye of law. 

Therefore, it was prayed that the impugned judgment and decree be set aside 

and/or reversed by dismissing the claims of the plaintiff/respondent.   

  

DISCUSSION, DECISION AND REASONS THEREOF: 
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7) I have gone through the record, perused both oral and documentary 

evidence forwarded and also minutely gone through the impugned judgment. I 

deem it fit to discuss each issue framed individually herein below as the appellant is 

aggrieved by the decision in all the issues.  

 

ISSUE NO.1: Whether the suit is maintainable in its present form? AND 

ISSUE NO.2: Whether the suit is bad for non-joinder of necessary parties? 

8) Both these issues were discussed separately by ld. Trial Court, however, as 

both this issues are related to non-joinder of necessary parties I will be discussing 

both this issues together without losing their individuality. 

 

Decision in Impugned Judgment: 

9) The defendant challenged the maintainability of the suit on the grounds that 

there is no cause of action for this suit & that it is bad for non-joinder of necessary 

parties. Ld. Trial Court observed that when there is infraction of civil right there is 

occasion for a suit and the question of maintainability of the suit depends upon 

admitted position of pleadings and not on evidence. On perusal of the pleadings ld. 

Munsiff didn‟t find any reason why the suit is barred either expressly or impliedly.   

 

10) The defendant also challenged the maintainability of the suit on the ground 

on non-joinder of necessary parties, same being the legal heirs of late Keshab 

Chandra Kalita and also all the pattadars who sold the land to the plaintiff. Ld. 

Munsiff held that the suit was filed against the defendants/respondents not as legal 

heir of Late Keshab Kalita but as a trespasser of the suit land. Hence, all the legal 

heirs of Late Keshab Chandra Kalita are not necessary parties. In regard to the non-

joinder of the pattadars, ld. Trial Court held that as the respondent/plaintiff has no 

grievance against the owners/pattadars thus, there is no cause of action against 
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them and their non-joinder nowhere impacts the reliefs claimed by the plaintiff. Ld. 

Munsiff observed that if the defendant had such a reservation why not they implead 

the pattadars as parties in the Counter-claim. Thus issues nos.1 & 2 was settled in 

favour of the plaintiff. 

 

My Opinion: 

11) After close perusal of the materials available on record and also the 

discussion and decision in the impugned judgment, I am of the opinion that ld. Trial 

Court had rightly come to the conclusion that the claim of the plaintiff is against the 

defendant in their personal capacity as an illegal trespasser of the suit land and 

thus, neither the legal heirs of Late Keshab Chandra Kalita nor the original 

pattadars are necessary parties in this suit. Thus, I find no anomaly in the decision 

of the ld. trial Court as it is as per the provisions of law. Therefore, in view of the 

above discussion, the decision of the learned trial court in issues nos.1 & 2 are not 

interfered with. 

 

ISSUE NO.5: Whether there is any cause of action for the Counter claim? 

 
Decision in Impugned Judgment: 

12) The respondent/plaintiff objected to the counter claim on the ground that 

there is no cause of action for the counter claim. Ld. Trial Court relied on the 

decision rendered in Rajasthan High Court Advocate Association VS Uniton of India 

reported in AIR 2001 SC 416 where it was held that, “The expression cause of 

action has acquired a judicially settled meaning. In the restricted sense cause of 

action means the circumstances forming the infraction of the right or the immediate 

occasion for the action. In the wider sense it means the necessary conditions for 

the maintenance of the suit, including not only the infraction of the right, but the 
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infraction coupled with the right itself. Compendiously the expression means every 

fact which it would be necessary for the plaintiff to prove, if traversed, in order to 

support his right to the judgment of the Court. Every fact which is necessary to be 

proved, as distinguished from every piece of evidence which is necessary to prove 

each fact, comprises in cause of action. It has to be left to be determined in each 

individual case as to where the cause of action arises.” Thus, it was held that the 

defendant filed the Counter-Claim for declaration and cancellation of registered sale 

deeds. Thus, it appears that the defendant‟s right and title over the suit land is 

clouded. Hence, there is cause of action for filing the Counter claim.  

 

My Opinion: 

13) I find no anomaly in the decision of the ld. trial Court and it is as per the 

provisions of law. As rightly observed, cause of action arises when a party claims 

that his right has been infringed or has been clouded by the act of another. Hence, 

in view of the above discussion, the decision of the learned trial court is not 

interfered with.  

 

ISSUE NO.6: Whether the Counter claim is maintainable under law? 

14) It was claimed by the respondent/plaintiff that the counter-claim is not 

maintainable in its present from as the nature of counter-claim makes the 

defendant incumbent to file counter-claim in the form of a separate pleading. It was 

also claimed that it is not maintainable and liable to be dismissed for non-joinder of 

necessary parties, same being, all the legal heirs of Late Keshab Chandra & the 

original owners/pattadars of the suit land  

 
 

Decision in Impugned Judgment: 
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15) Ld. Trial Court held that O.7 R. 6A CPC states that the counter-claim be 

treated as a plaint and the rules relating to plaint will apply. Thus, the submission of 

the plaintiff is acceptable but the same being a formal defect would not defeat the 

claim as a whole. As to the second plea, ld. Trial Court observed that the claim of 

adverse possession and relief of cancellation of Sale Deed is consequential to the 

former. Thus, the original pattadars of the suit land are necessary parties to the 

counter-claim. It was also observed that as the relief is claimed for all the legal 

heirs of (L) Keshab Chandra Kalita, therefore, all the legal heirs of Late Keshab 

Chandra Kalita are also necessary parties to the counter-claim. Hence, it was held 

that the counter-claim is bad for non-joinder of necessary parties. 

 

My Opinion: 

16) It is seen that the defendant/appellants had prayed for cancellation of the 

Sale Deed executed by the original pattadars of the suit land in favour of the 

plaintiff/respondent. They had also claimed right, title and interest over the suit-

land by way of adverse possession against the original pattadars and on behalf of 

all the legal heirs of (L) Keshab Chandra Kalita. Thus, ld. Trial Court was right in 

holding that all the legal heirs of Late Keshab Chandra Kalita & the original 

pattadars are necessary parties to the counter-claim because in their absence an 

effective decree cannot be awarded. As to the question whether the counter-claim 

is not maintainable because in the form of a separate pleading, I have perused the 

relevant provision of law and saw that this is not a defect that makes the counter-

claim not maintainable. Thus, the decision of the learned trial court in issue no.6 is 

not interfered with.  

 

ISSUE NO.3: Whether the plaintiff has right, title and interest over the 

suit land and houses? 
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ISSUE NO.7: Whether the defendants have right, title and interest over 

the suit land? 

17) Both these issues were discussed separately by ld. Trial Court, however, as 

both this issues are related to right, title and interest of the opposing parties over 

the suit land and houses I will be discussing both these issues together for brevity 

and clearer understanding. 

 

Decision in Impugned Judgment: 

18) The plaintiff/respondent claimed his right, title and interest over the suit land 

and houses by virtue of a Registered Sale Deed No.710 of 1998 dated 05-05-1998 

from the original owners/pattadars. On the other hand, the defendant claimed their 

right, title and interest over the suit land by way of adverse possession against the 

vendors of the plaintiff & also on the basis of part performance of Contract by his 

sister.  

19) While discussing the claim of the plaintiff/respondent, ld. Trial Court held 

that the defendant admitted in their written statement that the plaintiff had 

purchased the suit land vide a registered Sale Deed from the original 

owners/pattadars and has mutated his name in the records of rights on the 

strength of said purchase. The plaintiff also had produced the original sale deed 

and exhibited the said Deed of Sale as Ext.1. Even two of the original pattadars 

deposed as PW2 & PW3 and substantiated the claim of the respondent that the suit 

land was indeed sold to the respondent/plaintiff. 

20) Coming to the plea of the defendant/appellants, ld. Trial Court observed that 

even though the defendant admitted the execution of the Sale Deed by the original 

owners/pattadars in favour of the plaintiff, however, they didn‟t have the right to 

sell the suit-land because they had already lost their title to the defendant and his 

brothers and sisters by way of adverse possession in respect of the suit land well 
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before the execution of said sale deed. Thus, the Sale Deed is null and void. It was 

claimed that since May‟1986 the appellants are in possession of the suit land, 

hostile to the original owner and as such their title by virtue of adverse possession 

ripened in April‟1998. Relying on the decision of the Apex Court in Annasaheb 

Bapusaheb Patil and others Vs Balwant alias Balasaheb Babusaheb Patil (dead) by 

Lrs. & heirs etc., AIR 1995 SC 859, it was observed that adverse possession means 

hostile assertion and the person who bases his title on adverse possession, 

therefore, must show by clear unequivocal evidence i.e. possession was hostile to 

the real owner and amounted to a denial of his title to the property claimed. Where 

possession can be referred to a lawful title, it will not be considered to be adverse, 

the reason being, a person whose possession can be referred to a lawful title will 

not be permitted to show that his possession was hostile to another‟s title. One who 

holds possession on behalf of another, does not by mere denial of that other‟s title 

make his possession averse so as to give himself the benefit of the statute of 

limitation. In the instant suit, the defendant nowhere mentioned as to when they 

first denied the title of the rightful owners. Considering the fact that the defendant 

himself averred that his sisiter Late Puloma Kalita approached the pattadars for 

execution of sale deed in her favour on several occasions, however, he does not 

even state anywhere as to when was the last demand for execution of sale deed 

was made. Thus, there is no specific date when the possession became adverse so 

as to count the period of limitation. Reliance was made on the decision of Honble 

Gauhati High Court in Alimuddind Sheikh Vs. Bahar Ali @ Baharuddin & Others, 

(1989) 2 GLR 119, where it was held that the question of limitation not possible in 

the absence of finding as to the date on and from which the possession became 

adverse. Ld. Trial Court also observed that mere possession of land for long time 

does not amount to adverse possession, as decided by Hon‟ble Supreme Court in 
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Roop Singh (Dead) Through LRs. Vs. Ram Singh (Dead) Through LRs., (2000) 3 

SCC 708.  

 

21) The defendant/appellants took another plea for claiming their right, title and 

interest over the suit-land, same being, by virtue of part performance of a contract 

by defendant‟s sister (L) Puloma Kalita. It was claimed that (L) Puloma Kalita  

entered into an agreement of sale with one of the pattadars Sri Umesh Barthakur 

on 28-04-1986. Puloma Kalita died in the year 1992 but before that she had 

repeatedly offered to pay the balance sale consideration but the owners/pattadars 

through Sri Umesh Barthakur avoided executing a registered sale deed in her 

favour. Ld. Trial Court observed that the agreement for sale was executed by one 

of the co-owner, who does not have the right to transfer the suit land alone is not 

valid, more so, when the lady who agreed to buy had already died and the 

Agreement (Ext.D) nowhere mentioned that she wanted to buy on behalf of all the 

legal heirs of Late Keshab Chandra Kalita. Thus, in no way the agreement is 

enforceable under the present facts and circumstances.  

 

22) After hearing argument on behalf of both the sides ld. Munsiff had rightly 

held that both the pleas taken by the defendant/appellants are inconsistent to one 

another as because if a person refers his possession to a lawful titles then it will not 

be considered adverse. Reliance was made on the decision of Hon‟ble Supreme 

Court in Mohal Lal (deceased) through his LRs. Kachru & Ors. Vs. Mirza Abdul Abdul 

Gaffar & Anr., AIR 1996 SC 910, wherein it was held that the pleas of part 

performance and adverse possession are in consistent and held that when the 

transferee seeks to avail of Section 53-A to retain possession of the property which 

he had under the contract, it would also be incumbent upon the transferee to plead 

and prove his readiness and willingness to perform his part of the contract. In Achal 
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Reddi Vs. Ramakrishna Reddiar and Ors., AIR 1990 SC 553, the Hon‟ble Apex Court 

held that in the case of an executory contract of sale where the transferee is put in 

possession of the property in pursuance of the agreement of sale and where the 

parties contemplate the execution of a regular registered sale deed, the status of 

the purchaser throughout is that he is in possession of the property belonging to 

the vendor and that the former‟s title has to be perfected by a duly executed 

registered deed of sale under which the vendor has to pass on and convey his title. 

The purchaser‟s possession in such cases is of a derivative character and in clear 

recognition of and in acknowledgement of the title of the vendor and such the 

possessor cannot claim adverse possession against the title holder.  

 

23) The ld. Munsiff also pointed out that the defendant raised claim during 

argument that his father was in permissive possession of the land since the year 

1956 and had been served with notice (Ext.D) to vacate the suit land in the year 

1979 for non-payment of rent but he did not vacate the land and possessed the 

same till his death and thereafter the plaintiff and the defendant possessed the land 

along with their other brothers and sisters. He claimed that his father was a tenant 

in the suit land and had constructed permanent structure therein with the 

acquiescence of the landlord; hence, he cannot be ejected as per the provisions U/S 

5 of the Act. He further submitted that the eviction of the defendant is also 

protected by the protected u/s 60 of the Easement Act, as the license became 

irrevocable by construction of permanent structure over the suit land by his father. 

LD. Munsiff rightly observed that the defendant cannot now being in new ground of 

defence and go beyond his pleadings. Thus, issue nos. 3 & 7 was settled in favour 

of the plaintiff/respondent. 

 

My Opinion: 
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24) I have gone through the materials available on record, the evidences 

recorded, the discussion and decision in the impugned judgment and also the 

citation relied upon. I am of the opinion that ld. Trial Court has thoroughly 

discussed the evidences forwarded, including the documents exhibited. It was 

rightly held that the plea of adverse possession cannot be taken in one breath and 

then claim right to the suit-land by virtue of part-performance in the other. As held 

by Apex Court, both this pleas oust each other and cannot stand the ground at the 

same time. Furthermore, the appellants failed to show when and how their claim 

became adverse to the true owners. The appellants also failed to show how part 

performance of defendant sister (if any), accrues a right on the appellants to claim 

the suit-land. Under the facts and circumstances as discussed above, the decision of 

the learned trial court in issues nos.3 & 7 are not interfered with. 

 

ISSUE NO.8: Whether the registered sale deed No.710 of 1998 dated 05-

05-1998 is null and void sale deed and the mutation of the 

plaintiff over the suit land is null, void and liable to be 

cancelled? 

25) The appellants/defendant claimed right, title and interest over the suit land 

by way of adverse possession in April‟1998. However, the sale deed No.710 of 1998 

was executed in May‟1998, thus it is claimed that the said sale deed was executed 

by the executor without having any saleable right vested in him and as such the 

same is null and void, thus, liable to be cancelled.  

 

Decision in Impugned Judgment: 

26) Ld. Trial Court observed that to declare a sale deed to be null and void the 

claim should be made within three years. In the present case, the 

appellants/defendant stated in the written statement that the right of the plaintiff 
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by purchase was disputed right from the very day of the sale document. 

Furthermore, in the same written statement he stated that he came to know of the 

sale deed in the year 2004, thereby contradicting his own pleading. Ld. Trial court 

also observed that in issue no.5 the appellants/defendant failed to prove adverse 

possession against the vendors of the plaintiff and thus, the issue that the sale 

deed is null and void as it was executed after the ripening of defendant‟s right by 

adverse possession is not maintainable at this point of time. Thus, it was held that 

the appellants failed to prove that the registered Sale Deed No.710 of 1998 dated 

05-05-1998 is null and void.  

 

My Opinion: 

27) Considering the fact that appellants/defendant failed to prove adverse 

possession over the suit land since April‟1998, I find no anomaly in the decision of 

the ld. trial Court holding that the sale deed dated 05-05-1998 is not null and void. 

Thus, in view of the above discussions it is clear that the appellants failed to prove 

that the sale deed is null and void and liable to be cancelled, and that ld. Trial Court 

rightly settled this issue against the appellants/defendant. Thus, the decision of the 

learned trial court is not interfered with.  

 

ISSUE NO.4: Whether the plaintiff is entitled to a decree as prayed for? 

 

Decision in Impugned Judgment: 

28) The plaintiff prayed for decree of declaration of right, title and interest over 2 

Kathas 3 Lessas of land described in the schedule below by way of purchase and 

consequently decree of recovery of possession by evicting the defendant therefrom 

with his men and materials and also for a decree of permanent injunction. As the 

plaintiff/respondent succeeded in proving that he has right, title and interest over 
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the suit land and house, by way of purchase from its true owners, and accordingly 

ld. Trial Court held that the plaintiff is entitled to the decree as prayed by him.  

     

My Opinion: 

29) Considering the fact that plaintiff succeeded in proving his claims in the 

plaint I find no anomaly in the decision of the ld. trial Court and the decision of the 

learned trial court is not interfered with.  

 

ISSUE NO.8: Whether the defendant is entitled to a decree as prayed in 

the Counter-claim? 

 

Decision in Impugned Judgment: 

30) The defendant failed to prove his adverse possession over the suit land 

against its true owner and consequently failed to prove that the registered Sale 

Deed No.710 of 1998 executed by the true owners of the suit land in favour of the 

plaintiff on 05-05-1998 is null and void. Thus, in the light of failure of the defendant 

in proving adverse possession over the suit land and the house thereon against the 

true owner, he is not entitled to the decree as prayed for.  

 

My Opinion: 

31) Considering the fact that defendant/appellants failed to prove their claim in 

the counter-claim I find I find no anomaly in the decision of the ld. trial Court and 

the decision of the learned trial court is not interfered with.  

 

32)  IN view of the above discussions and decisions, I do not find any 

reason to interfere with the impugned judgment and Decree dated 01-09-2012 

passed by the learned Munsiff No.1, Tezpur, in Title Suit No.2 of 2005. Hence,  the 

Judgment and Decree dated 01-09-2012 is upheld.  
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33) Prepare a decree accordingly. 

 The appeal is disposed of on contest. 

Send down the Case Record, alongwith a copy of this judgment to the ld. 

Court. 

Given under my hand & seal of the Court on the 23rd June‟2016. 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

Dictation taken and transcribed be me : 

        

(J. K Muru) 

Steno.      

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 




